JUDGMENT OF THE COURT (Fifth Chamber)
12 June 2003(1)
(Income tax - Non-residents - Article 59 of the EC Treaty (now, after amendment, Article
49 EC) and Article 60 of the EC Treaty (now Article 50 EC) - Non-taxable threshold
amount - Deduction of business expenses

In Case C-234/01,

REFERENCE to the Court under Article 234 EC by the Finanzgericht Berlin (Germany)
for a preliminary ruling in the proceedings pending before that court between

Arnoud Gerritse

and
Finanzamt Neukdlin-Nord,

on the interpretation of Article 52 of the EC Treaty (now, after amendment, Article 43
EC),

THE COURT (Fifth Chamber),

composed of: M. Wathelet (Rapporteur), President of the Chamber, CW.A.
Timmermans, D.A.O. Edward, P. Jann and A. Rosas, Judges,

Advocate Generd: P. Léger,

Registrar: M.-F. Contet, Principal Administrator,

after considering the written observations submitted on behalf of:

- Mr Gerritse, by H. Grams, Rechtsanwalt, and D. Molenaar, belastingadviseur,

- the Finanzamt Neuk 6lin-Nord, by W. Czarnetzki and S. Wolff, acting as Agents,
- the Finnish Government, by T. Pynné, acting as Agent,

- the Commission of the European Communities, by R. Lyal and W. M dlls, acting as
Agents,

having regard to the Report for the Hearing,

after hearing the oral observations of Mr Gerritse and the Commission at the hearing on 9
January 2003,


dick
Arnoud Gerritse


THE COURT (Fifth Chamber),

in answer to the question referred to it by the Finanzgericht Berlin by order of 28
May 2001, hereby rules:

1. Article 59 of the EC Treaty (now, after amendment, Article 49 EC) and
Article 60 of the EC Treaty (now Article 50 EC) preclude a national provision
such asthat at issuein the main proceedings which, asa general rule, takes
into account gross income when taxing non-residents, without deducting
business expenses, whereas residents are taxed on their net income, after
deduction of those expenses.

2. However, those articles of the Treaty do not preclude that same provision in
so far as, asageneral rule, it subjectstheincome of non-residentsto a
definitive tax at the uniform rate of 25%, deducted at source, whilst the
income of residentsistaxed according to a progressive tableincluding a tax-
free allowance, provided that therate of 25% isnot higher than that which
would actually be applied to the person concerned, in accordance with the
progressivetable, in respect of net incomeincreased by an amount
corresponding to the tax-free allowance.
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Delivered in open court in Luxembourg on 12 June 2003.

R. Grass
M. Wathelet

Registrar
President of the Fifth Chamber
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1. Article 59 of the EC Treaty (now, after amendment, Article 49 EC) and
Article 60 of the EC Treaty (now Article 50 EC) preclude a national provision
such as that at issue in the main proceedings which, as a general rule, takes
into account gross income when taxing non-residents, without deducting
business expenses, whereas residents are taxed on their net income, after
deduction of those expenses.
2. However, those articles of the Treaty do not preclude that same provision in
so far as, as a general rule, it subjects the income of non-residents to a
definitive tax at the uniform rate of 25%, deducted at source, whilst the
income of residents is taxed according to a progressive table including a taxfree
allowance, provided that the rate of 25% is not higher than that which
would actually be applied to the person concerned, in accordance with the
progressive table, in respect of net income increased by an amount
corresponding to the tax-free allowance.


JUDGMENT OF THE COURT (Grand Chamber)

3 October 2006 (*)

(Article 59 of the EEC Treaty (later Article 59 of the EC Treaty, now, after amendment,
Article 49 EC) and Article 60 of the EEC Treaty (later Article 60 of the EC Treaty, now
Article 50 EC) - Tax legislation - Income tax - Provision of services by a non-resident in
the context of artistic performances - Principle of retention of tax at source - Provider of
services not possessing the nationality of a Member State)

In Case C-290/04,
REFERENCE for a preliminary ruling under Article 234 EC by the Bundesfinanzhof

(Germany), made by decision of 28 April 2004, received at the Court on 7 July 2004, in
the proceedings

FKP Scorpio Konzertproduktionen GmbH

v
Finanzamt Hamburg-Eimsbuttel,

THE COURT (Grand Chamber),
composed of V. Skouris, President, P. Jann, C.W.A. Timmermans, A. Rosas and J.
Makarczyk, Presidents of Chambers, J.-P. Puissochet, R. Schintgen, P. Kiris, U. Lohmus,
E. Levits (Rapporteur) and A. O Caoimh, Judges,
Advocate General: P. Léger,
Registrar: L. Hewlett, Principal Administrator,

having regard to the written procedure and further to the hearing on 6 July 2005,

after considering the observations submitted on behalf of:

FKP Scorpio Konzertproduktionen GmbH, by A. Cordewener and H. Grams,
Rechtsanwalte, and D. Molenaar, belastingadviseur,

- the German Government, by M. Lumma, U. Forsthoff and A. Tiemann, acting as
Agents,

- the Belgian Government, by E. Dominkovits, acting as Agent,
- the Spanish Government, by F. Diez Moreno, acting as Agent,

- the Italian Government, by I.M. Braguglia, acting as Agent, assisted by G. de
Bellis, avvocato dello Stato,

- the United Kingdom Government, by C. Jackson, acting as Agent, and G. Barling
QC and J. Stratford, barrister,

the Commission of the European Communities, by R. Lyal and B. Eggers, acting as
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On this point, the EEC Treaty states, since the Council has not made use of the possibility
provided for in the second paragraph of Article 59 thereof, that the provisions governing
the freedom to provide services apply if the following conditions are satisfied:

- the service must be provided within the Community;

- the provider of services must be a national of a Member State and established in a
State of the Community.

It follows that the EEC Treaty does not extend the benefit of those provisions to
providers of services who are nationals of non-member countries, even if they are
established within the Community and an intra-Community provision of services is
concerned.

Consequently, the answer to Question 2 and Question 3(d) must be that Article 59 of the
EEC Treaty must be interpreted as not being applicable in favour of a provider of services
who is a national of a non-member country.

Costs

Since these proceedings are, for the parties to the main proceedings, a step in the action
pending before the national court, the decision on costs is a matter for that court. Costs
incurred in submitting observations to the Court, other than the costs of those parties,
are not recoverable.

On those grounds, the Court (Grand Chamber) hereby rules:
1. Articles 59 and 60 of the EEC Treaty must be interpreted as not precluding

— national legislation under which a procedure of retention of tax at
source is applied to payments made to providers of services not
resident in the Member State in which the services are provided,
whereas payments made to providers of services resident in that
Member State are not subject to such a retention;

— national legislation under which liability is incurred by a recipient of
services who has failed to make the retention at source that he was
required to make.

2. Articles 59 and 60 of the EEC Treaty must be interpreted as

— precluding national legislation which does not allow a recipient of
services who is the debtor of the payment made to a non-resident
provider of services to deduct, when making the retention of tax at
source, the business expenses which that service provider has
reported to him and which are directly linked to his activity in the
Member State in which the services are provided, whereas a provider
of services residing in that State is taxable only on his net income,
that is, the income received after deduction of business expense;

— not precluding national legislation under which only the business
expenses directly linked to the activity that generated the taxable
income in the Member State in which the service is provided, which
the service provider established in another Member State has
reported to the payment debtor, are deducted in the procedure for
retention at source, and expenses that are not directly linked to that
economic activity can be taken into account if appropriate in a
subsequent refund procedure;
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— not precluding a rule that the tax exemption granted under the
Convention of 16 June 1959 between the Federal Republic of
Germany and the Kingdom of the Netherlands for the avoidance of
double taxation in the area of income, capital, and various other
taxes and for regulating other tax matters, to a non-resident provider
of services who has carried on activity in Germany can be taken into
account by the payment debtor in the procedure for retention of tax
at source, or in a subsequent procedure for exemption or refund, or
in proceedings for liability brought against him, only if a certificate of
exemption stating that the conditions laid down to that end by that
convention are satisfied is issued by the competent tax authority.

3. Article 59 of the EEC Treaty must be interpreted as not being applicable in
favour of a provider of services who is a national of a non-member
country.

[Signatures]

* Language of the case: German.
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IP/08/337

Brussels, 28 February 2008

Direct Taxation: Commission requests Belgium to
end discrimination against foreign nurseries and
foreign artists and sportsmen

The European Commission has sent Belgium formal requests to end two
cases of tax discrimination. The first case concerns income tax relief for the
cost of nurseries. Such relief is available only if the children are placed in
Belgian nurseries, but not if they are placed in foreign nurseries. The second
case concerns foreign artists and sportsmen. The Belgian tax law may lead
to higher taxation for foreign artists and sportsmen than for artists and
sportsmen resident in Belgium. The requests are in the form of ‘reasoned
opinions’ under Article 226 of the EC Treaty. If Belgium does not reply
satisfactorily to the reasoned opinions within two months the Commission
may refer the cases to the European Court of Justice.

Nurseries

Income tax relief is only available for the cost of nurseries if the children are placed in
Belgian nurseries. It is not available if they are placed in foreign nurseries. According
to the Commission this may restrict the freedom to provide services of foreign
nurseries, as guaranteed by Article 49 of the EC treaty. It may also restrict the free
movement of persons, such as frontier workers who are liable to income tax in
Belgium, but live outside Belgium and place their children in a nursery in the State
where they live. The free movement of persons is guaranteed by Articles 18, 39 and
43 of the EC Treaty and the corresponding Articles of the Agreement on the
European Economic Area (the EU plus Iceland, Norway and Liechtenstein).

Artists and sportsmen

Artists and sportsmen who are resident in Belgium are taxed at progressive income
tax rates and can deduct their professional expenses. Artists and sportsmen who are
resident outside Belgium are taxed at a fixed rate of 18% and cannot deduct their
professional expenses. This may lead to higher taxation of foreign artists and
sportsmen. According the Commission such higher taxation is contrary to articles 49
and 50 of the EC Treaty, as confirmed by the European Court of Justice in Gerritse,
Case C-234/01. It is also contrary to the corresponding articles of the EEA
Agreement.

The Commission has taken up a similar case against Germany (see IP/08/144).



IP/09/292
Brussels, 19 February 2009

Direct taxation: Commission requests that Finland end discriminatory
taxation of non-resident artists and sportsmen

The European Commission has sent Finland a formal request to amend its legislation which
applies discriminatory taxation to non-resident artists and sportsmen. According to the
Finnish legislation, non-resident artists and sportsmen pay a final tax of 15% on their
revenues from Finland, after certain limited deductions for lodging, transport and daily
allowances. Resident artists and sportsmen are subject to a progressive tax rate and may
deduct the actual expenses linked to their income. The Commission's request takes the form
of a ‘reasoned opinion’ (second step of the infringement procedure of Article 226 of the EC
Treaty). If Finland does not reply satisfactorily to the reasoned opinion within two months the
Commission may refer the matter to the European Court of Justice.

Finland offers various forms of deductions to persons with unlimited tax liability, who are usually
residents, while persons with limited tax liability, who are usually non-residents, are not entitled to such
deductions. The fact that non-resident artists and sportsmen are subject to a different set of rules, may
in some cases lead them to be taxed more heavily than their resident counterparts.

The difference in treatment between resident and non-resident artists and sportsmen amounts to an
obstacle to the freedom to provide services within the meaning of Articles 49 and 50 of the EC Treaty.
The effect of the legislation is to make the provision of services less attractive by deterring non-resident
artists and sportsmen from offering their services in Finland.

In the Commission's view, the situations of resident and non-resident taxpayers are objectively
comparable when it comes to business expenses linked to the artistic or sports activity which generated

the taxable income. A difference in treatment therefore constitutes arbitrary discrimination.

The Commission's case reference number is 2008/2115.



IP/08/1533

Brussels, 16 October 2008

Direct taxes: The European Commission requests Spain to end discriminatory taxation of
non-resident taxpayers

The European Commission has formally requested that Spain change its tax provisions
according to which non-residents are taxed on the gross amount of their income, whereas
residents are only taxed on their net income. The Commission considers that these rules
are incompatible with the EC Treaty, which guarantees the free movement of persons and
workers, the freedom to provide of services and the free movement of capital. The request
takes the form of a reasoned opinion (second step of the infringement procedure provided
for in Article 226 of the EC Treaty). If there is no satisfactory reaction to the reasoned
opinion within two months, the Commission may decide to refer the matter to the Court of
Justice of the European Communities.

According to Spanish rules, non-residents operating in Spain without a permanent establishment
are taxed on a gross basis, i.e. without deduction of costs, whereas residents are taxed on their net
income.

Moreover, concerning capital gains, the Spanish rules in general provide that the regime applicable
to residents will also be applicable to non-residents. However, in certain cases non-residents
operating in Spain without a permanent establishment are taxed on their capital gains while
residents are not.

The Commission is of the opinion that these rules restrict the free movement of persons and
workers, the freedom to provide services and the free movement of capital, and that Spain thus
fails to fulfil its obligations under Article 39, 49 and 56 of the EC Treaty and the corresponding
Articles of the EEA Agreement. The Commission based its reasoning, in particular, on the
judgment of the European Court of Justice in the Asscher! case.

The Commission's case reference number is 2007/4129.

112 c.107/94 P.H. Asscher v. Staatssecretaris van Financien [1996] ECR 1-3089



IP/07/1163
Brussel, 24 juli 2007

Direct taxation: Commission launches infringement
proceedings against Sweden for its restrictive rules on income
tax applied to non-resident tax payers

The European Commission has formally requested Sweden to end discriminatory
rules on income tax applied to non-resident tax payers. It considers that the Swedish
provision on taxation of non-residents does not respect the free movement of
persons, since it does not allow a non-resident having all or almost all his income
from Sweden to deduct mortgage interests to the same extent as a resident.
Therefore, the Commission requests Sweden to grant the same rights to deductions
reserved to residents to non-residents earning all or almost all their income in
Sweden. The request takes the form of a reasoned opinion (second step of the
infringement procedure provided for in article 226 of the EC Treaty). If the relevant
national legislation is not amended within two months to comply with the reasoned
opinion, the Commission may refer the matter to the European Court of Justice.

"The rules of the Internal Market forbid any restriction to the free movement of persons
between Member States" said EU Taxation and Customs Commissioner Laszl6 Kovacs. "A
person who has all or almost all his income from one Member State should not be treated
worse because he has made use of his right to free movement".

The Swedish law on taxation of income of non residents (SINK) constitutes a restriction on
the free movement of persons guaranteed by the EC Treaty. The law does not allow a person
who is not a Swedish resident, but who earns all or almost all of his income in Sweden, to
make the same deductions as a Swedish resident.

Non residents that are in this situation are thus suffering from a disadvantage, if they take up
residence in another Member State. Such a difference in treatment constitutes a restriction to
the free movement of persons, guaranteed by Articles 18, 39 and 43 of the EC Treaty.

The Commission's case reference number is 2005/4910.

For the press releases issued on infringement procedures in the area of taxation or customs, see:
http://ec.europa.eu/taxation _customs/common/infringements/infringement_cases/index_en.htm

For the latest general information on infringement measures against Member States see:
http://ec.europa.eu/community law/eulaw/index_en.htm




IP/09/291
Brussels, 19 February 2009

Direct taxation: The European Commission requests that the Czech Republic end
discriminatory taxation of non-resident taxpayers

The European Commission has formally requested that the Czech Republic change its tax
provisions, which tax certain non-residents' income of Czech origin on a gross basis,
whereas residents may deduct expenses related to the same income. The Commission
considers that these rules are incompatible with the EC Treaty, which guarantees the
freedom to provide services and the free movement of capital. The request takes the form of
a reasoned opinion (second step of the infringement procedure provided for in Article 226
of the EC Treaty). If there is no satisfactory reaction to the reasoned opinion within two
months, the Commission may decide to refer the matter to the Court of Justice of the
European Communities.

According to the Czech rules, the tax on certain types of income of legal persons and individuals
resident in another EU Member State or EEA/EFTA state is assessed on a gross basis, while the tax
on the same kind of income earned by Czech residents is assessed on a net basis. This concerns, in
particular, income from rewards and remuneration paid to independent professions, royalties, lease of
movable property and from the provision of services, consultancy, advisory, managing, intermediary
and other activities.

The Commission is of the opinion that these rules may prevent non-residential taxpayers from
providing services or making investments in the Czech Republic and thus restrict the freedom to
provide services and the free movement of capital. The Czech Republic thus fails to fulfil its
obligations under Articles 49 and 56 of the EC Treaty and Articles 36 and 40 of the EEA Agreement.
The Commission's case reference number is 2008/2163.
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